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 1.  TIME:  9:00   CASE#: MSC16-00208 
CASE NAME: MOORE VS. BRIGHTON STATION 
HEARING ON MOTION TO DISQUALIFY COUNSEL 
FILED BY BRIGHTON STATION INVESTMENT PROPERTIES, LLC, 
* TENTATIVE RULING: * 
 
        This Motion to Disqualify counsel for Cross-Defendant Engeo Inc. brought by Defendant 

and Cross-Complainant Discovery Builders, Inc. is granted. Green & Hall represented DBI and 

several Seeno related entities up to 2015 when the “Seeno Team” of attorneys split off from the 

firm. During that time two of the five lawyers now at Huguenin Kahn (Tofft and Laidlaw) worked 

directly on behalf of DBI on cases involving construction defect allegations. Moreover, Mr. 

Huguenin served as Managing Partner of the Roseville office of Green & Hall at the same time 

that DBI was a significant client of the firm in construction defect matters similar to the instant 

case. As a result, the relationship between these attorneys and DBI was not “peripheral or 

attenuated,” but instead was direct since the attorneys “were personally involved in providing 

legal advice and services to the former client.”  Jessen v. Hartford Casulty Ins. Co.  (2003) 111 

CA 4th 698, 709-710. As such it is “presumed that confidential information has passed to the 

attorney(s) and there cannot be any delving into the specifics of the communications between 

the attorney(s) and the former client in an effort to show that the attorney(s) did or did not 

receive confidential information during the course of that relationship.” Id at p. 709.  Since the 

nature of the work performed for DBI by Green & Hall was similar in nature to the factual and 

legal issues involved in the present case, including work related to the Brighton Station project 

that is the subject of this action, disqualification is required.   

 

  

 2.  TIME:  9:00   CASE#: MSC16-01418 
CASE NAME: CRANE VS. MANGIARACINA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Granted.  Unopposed.  Plaintiff filed Notice of Non-Opposition on August 15, 2019. 
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 3.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PURLYAH, INC., PURTIS MARKS 
* TENTATIVE RULING: * 
 
Continued by the Court to September 19, 2019. The motions to be relieve as counsel and the 
case management conference currently set for September 5, 2019 are continued by the Court to 
September 26, 2019. 
 
Both sides failed to tab their exhibits as required by Local Rule 3.42(3) and California Rules of 
Court, Rule 3.1110(f). The parties are ordered to delivery courtesy copies of all their exhibits 
submitted for or against this motion to the drop box outside of Department 33 by September 5, 
2019. These copies shall be identical to the ones filed except they must include the required 
tabs.  
 

  

 4.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS. REDDITT 
HEARING ON MOTION TO ENDORSE SETTLEMENT AGREEMENT AND 
SANCTIONS ORDER  /  FILED BY KAREN LEWIS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01836 
CASE NAME: CREDITORS ADJUSTMENT BUREAU  VS.  THOMAS PARKER 
HEARING ON MOTION TO SET ASIDE DEFAULT, JUDGMENT AND LEVY 
FILED BY THOMAS PARKER 
* TENTATIVE RULING: * 
 
Appear.  No proof of service. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00674 
CASE NAME: HOROWITZ VS. RYAN 
HEARING ON MOTION FOR EVIDENTIARY & OR TERMINATING SANCTIONS 
FILED BY VICTORIA L. RYAN, MICHAEL R. DOMAGALSKI 
* TENTATIVE RULING: * 
 
Appear. 
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 7.  TIME:  9:00   CASE#: MSC18-01868 
CASE NAME: SUNENA SABHARWAL  VS.  SHAKEEL BAJWA 
HEARING ON REVIEW STATUS OF STAY 
( RE CLIENT'S REQUEST FOR RESOLUTION OF FEE DISPUTE ) 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
           Defendants Mardel Realty and Loans, Inc. and Doris De Leon’s demurrer is sustained in 
part and overruled in part.    
 
Background 
 Plaintiffs Sonja Colbert Living Trust and Sonja Nicolle Colbert Real Estate Broker bring 
this action for damages incurred when the real estate transaction failed.  Plaintiffs allege that on 
December 14, 2018, Defendants Miao Lan Lana Yu, Harmony Beauty Med Spa and Harmony 
Beauty Spa through their authorized real estate brokers, Defendants Mardel Realty and Loans, 
Inc. and Doris De Leon made an offer to purchase real property, owned by the Sonja Colbert 
Living Trust, located at 1006 Regatta Point in Hercules.     
 
 Plaintiffs allege the offer was accepted and consideration in the form of $10,000 was 
exchanged, binding the agreement.  Defendants allegedly breached the “contract by failing to 
complete the purchase without a legally cognizable excuse for its failure.”   
  
 
Demurrer   
 
 Defendants Mardel Realty and Loans, Inc. and Doris De Leon (collectively “Mardel 
Realty” or “Defendants”) represented the buyers in the real estate transaction at issue here.  On 
June 27, 2019, the Court sustained Defendants demurrer to causes of action alleged by Plaintiff 
in the First Amended Complaint. Pursuant to CCP § 430.10, Defendants object to the Second 
Amended Complaint on the ground the complaint fails to allege sufficient facts to state a cause 
of action against Defendants. Specifically, Defendants demur to the Third Cause of Action for 
Fraud, Fifth Cause of Action for Negligent Misrepresentation, and Seventh Cause of Action for 
Tortious Interference with Contract. 
 
             The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
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demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)   
 
 
3rd C/A—Fraud through Concealment 
 
 Defendants Mardel Realty’s demurrer to the Third Cause of Action for Fraud through 
Concealment is sustained without leave to amend.   
 Plaintiffs allege they accepted Defendants’ offer to purchase Plaintiff’s real property on 
December 14, 2018.  When Defendants submitted their offer, they provided a pre-approval letter 
stating they had secured financing.  Plaintiffs allege the statement claiming that they had been 
pre-approved was false.  Furthermore, during the contract period, Defendants actively and 
secretly shopped for other homes for sale. Defendant Yu contracted to purchase another home 
on January 24, 2019.   
 
 Plaintiffs allege a cause of action for fraud by concealment. “The elements of a claim for 
fraudulent concealment require the plaintiff to show that: ‘(1) the defendant … concealed or 
suppressed a material fact, (2) the defendant [was] under a duty to disclose the fact to the 
plaintiff, (3) the defendant … intentionally concealed or suppressed the fact with the intent to 
defraud the plaintiff, (4) the plaintiff [was] unaware of  the fact and would not have acted as he 
did if he had known of the concealed or suppressed fact, and (5) as a result of the concealment 
or suppression of the fact, the plaintiff must have sustained damage.’[Citation.]”  (Prakashpalan 
v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130.)  Concealment is a species 
of fraud, and “[f]raud must be pleaded with specificity.” (Blickman Turkus, LP v. MF Downtown 
Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 878.)    
 
 Defendants demur on the ground Plaintiffs still failed to plead facts sufficient to constitute 
a cause of action for fraud through concealment. Defendants argue Plaintiffs have alleged no 
facts showing how or why Mardel Realty, agent for the prospective buyer, would have owed 
Plaintiffs a special or fiduciary duty, such that Mardel Realty was obligated to speak 
affirmatively, or correct the buyer’s alleged representations regarding financing.  Defendants 
argue Plaintiffs have provided no more than legal conclusions that Mardel Realty owed Plaintiffs 
a duty.  Plaintiffs have not alleged facts showing that Mardel Realty, realtor for the prospective 
buyer, had a duty to disclose the alleged concealed facts.  
 
 Plaintiffs oppose the demurrer, arguing that they have alleged sufficient facts to state a 
cause of action.  Here, Mardel Realty, through its agent, De Leon represented to Plaintiff that 
Defendant Yu had secured financing. Plaintiffs argue that as brokers in Defendant Yu’s employ, 
Defendants Mardel and Leon had a duty to disclose the fact that financing had not been 
approved and that Yu was actively seeking an alternative property. Plaintiffs argue Defendants 
obviously knew the representation was false and Defendants had sole knowledge of these facts, 
which were not reasonably discoverable by Plaintiffs.  Plaintiffs relied on the misrepresentation 
by taking the property off the market.  Plaintiffs suffered damages as a result.  Defendants 
Mardel and Leon acted in such a way to prevent Plaintiffs from discovering relevant facts. Had 
Plaintiffs known these concealed facts, they would have behaved differently to mitigate 
damages.   
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 The Court agrees with Defendants. Plaintiffs have not alleged facts showing a duty on 
the part of the Defendants Mardel Realty and Leon, brokers for the buyers, to disclose 
information about the buyers’ search for alternative properties or corrections on buyers’ pre-
approval status. “A claim of fraud based on mere nondisclosure may arise when there is a 
confidential relationship, when the defendant has made a representation that is likely to mislead 
absent a disclosure, when there is active concealment of the undisclosed matter, or ‘when one 
party to a transaction has sole knowledge or access to material facts and knows that such facts 
are not known to or reasonably discoverable by the other party.’ [Citation.]” (Alfaro v. 
Community Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 
1382.)  “A duty to disclose known facts arises when the party having knowledge of the facts is in 
a fiduciary or a confidential relationship." (Nussbaum v. Weeks (1989) 214 Cal.App.3d 1589, 
1594.) “A buyer has a duty to disclose material facts only under certain limited circumstances: 
where a fiduciary or confidential relationship exists, where a partial or misleading disclosure is 
made, or where the buyer knows that the seller would reasonably expect a disclosure to be 
made.” (54 Ca Jur Real Estate § 348.) 
 
 As argued by Defendants, “A buyer has a duty to disclose material facts only under 
certain limited circumstances: where a fiduciary or confidential relationship exists, where a 
partial or misleading disclosure is made, or where the buyer knows that the seller would 
reasonably expect a disclosure to be made.” (54 Ca Jur Real Estate § 348.)  
 
 First, Plaintiffs have not alleged the existence of a fiduciary or confidential relationship 
between Plaintiffs and the buyers’ brokers. Plaintiffs allege no facts supporting an inference of a 
“special” or fiduciary relationship between Mardel Realty and Plaintiffs.  “A broker has a fiduciary 
duty to its client.”  (Michel v. Moore & Associates, Inc. (2007) 156 Cal.App.4th 756, 762.) “A 
broker's fiduciary duty to his client requires the highest good faith and undivided service and 
loyalty.”(Assilzadeh v. Cal. Fed. Bank (2000) 82 Cal.App.4th 399, 414.)  Defendants’ fiduciary 
duty was owed to their clients, Yu and Harmony Beauty.  
 
 Secondly,  “In transactions which do not involve fiduciary or confidential relations, a 
cause of action for non-disclosure of material facts may arise in at least three instances: (1) the 
defendant makes representations but does not disclose facts which materially qualify the facts 
disclosed, or which render his disclosure likely to mislead; (2) the facts are known or accessible 
only to defendant, and defendant knows they are not known to or reasonably discoverable by 
the plaintiff; (3) the defendant actively conceals discovery from the plaintiff.” (Linear Technology 
Corp. v. Applied Materials, Inc. (2007) 152 Cal.App.4th 115, 132.) 
 
 Plaintiffs have not alleged facts showing a duty to disclose under the circumstances 
outlined in Linear Technology.   Plaintiffs allege no facts showing Mardel Realty had a 
heightened duty to “correct” their client’s statements.  Plaintiffs have not alleged any facts 
showing Mardel defendants knew the pre-approval letter was false. Certainly, the Mardel 
defendants were not solely knowledgeable of these facts.  Also, Plaintiffs allege Defendants 
secretly purchased an alternative property on January 24, 2019, which tends to contradict the 
assertion that the pre-approval letter was false.  
 
 While “California cases recognize a fundamental duty on the part of a realtor to deal 
honestly and fairly with all parties in the sale transaction.”  (Norman I. Krug Real Estate 
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Investments, Inc. v. Praszker (1990) 220 Cal.App.3d 35, 42), to maintain a cause of action for 
fraud through nondisclosure or concealment of facts, there must be allegations demonstrating 
that the defendant was under a legal duty to disclose those facts.” (OCM Principal Opportunities 
Fund, L.P. v. CIBC World Markets Corp. (2007) 157 Cal.App.4th 835, 845.)   
 
 Finally, in the Court’s research, it found that fraud may exist in the absence of a fiduciary 
relationship, when the seller’s broker failed to disclosed facts materially affecting the value or 
desirability of the property. (See Civ. Code § 2079.16.) However, no cases were found where 
fraud was predicated on the duty of the buyer’s broker to disclose information to the seller. 
 
 Plaintiff has not demonstrated how an amendment can cure the defects.  Therefore, the 
demurrer is sustained without leave to amend. 
  
 
5th C/A—Negligent Misrepresentation  
 
 Defendants’ demurrer to the Fifth Cause of Action for Negligent Misrepresentation is 
overruled.  
 
 Plaintiffs allege Defendants represented that Defendant Yu had been approved for 
financing to purchase the subject property.  Plaintiffs allege such representations of loan 
approval and ability to purchase subject property were untrue.  Defendants’ misrepresentation 
were made without reasonable grounds for believing such representations were true. Plaintiffs 
relied on the misrepresentations to their detriment. 
 
 “The elements of negligent misrepresentation are (1) a misrepresentation of a past or 
existing material fact, (2) made without reasonable ground for believing it to be true, (3) made 
with the intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on 
the misrepresentation, and (5) resulting damage.”  (Ragland v. U.S. Bank National Assn. (2012) 
209 Cal.App.4th 182, 196.)  “As is true of negligence, responsibility for negligent 
misrepresentation rests upon the existence of a legal duty, imposed by contract, statute or 
otherwise, owed by a defendant to the injured person.”  (Eddy v. Sharp (1988) 199 Cal.App.3d 
858, 864.)  
 
  Defendants demur on the ground Plaintiffs have not alleged facts sufficient to constitute 
a cause of action. First, the allegations of duty are alleged in conclusory fashion. Plaintiffs 
alleged no facts showing Defendants owed a duty to cooperate with Plaintiffs and to complete 
the purchase.  Secondly, Defendants argue Plaintiffs have not alleged Defendants mispresented 
a past or existing material fact. According to Defendants, Plaintiffs’ allegations amount to a 
prediction that the prospective buyer would be able to remove contingencies, which is not 
actionable.  (See Tarmann v. State Farm Mutual Automobile Ins. Co. (1991) 2 Cal.App.4th 153, 
157.) 
 
 Defendants are correct in arguing “Fraudulent representations, to constitute ground for 
relief, must be as to existing and material facts; predictions of future events are ordinarily 
considered nonactionable expressions of opinion.”  (Richard P. v. Vista Del Mar Child Care 
Service (1980) 106 Cal.App.3d 860, 865.)  However, Plaintiffs have alleged a misrepresentation 
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as to past fact.  Plaintiffs alleged “Defendants represented that Defendant YU had been 
approved for financing of the subject real property…Such representation…was untrue.” (SAC, 
¶37.) Contrary to Defendants’ argument this is not a prediction about future financing.   
 
 As to Defendants’ argument there is no duty, in this case of action, unlike in the fraud by 
concealment cause of action, Plaintiffs allege Defendants made an affirmative 
misrepresentation. As discussed above, “California cases recognize a fundamental duty on the 
part of a realtor to deal honestly and fairly with all parties in the sale transaction.”  (Norman I. 
Krug Real Estate Investments, Inc. v. Praszker (1990) 220 Cal.App.3d 35, 42.)   
 
 Plaintiffs have alleged facts sufficient to survive the demurrer on the grounds put forth by 
Defendants. 
 
   
7th C/A—Tortious Interference with Contract 
 
 The demurrer to the Seventh Cause of Action for Tortious Interference with Contract is 
overruled.  
 
 Plaintiffs alleged a contract between Plaintiff SCLT and Defendants Miao Lan Lana Yu, 
Harmony Beauty Spa, and Harmony Beauty Spa.  Plaintiffs alleged Defendants Mardel Realty 
and Doris De Leon knew of the contract and persuaded Yu to breach the contract in order to 
increase their profits (obtain a higher commission.) Plaintiffs allege Defendants convinced Yu to 
purchase another residence which prevented Yu’s performance under the contract with Plaintiffs 
or made performance more expensive or difficult.  Plaintiffs were harmed by the loss the sale.   
 
  “The elements which a plaintiff must plead to state the cause of action for intentional 
interference with contractual relations are (1) a valid contract between plaintiff and a third party; 
(2) defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce a 
breach or disruption of the contractual relationship; (4) actual breach or disruption of the 
contractual relationship; and (5) resulting damage.”(Pacific Gas & Electric Co. v. Bear Stearns & 
Co. (1990) 50 Cal.3d 1118, 1126.) 
 
 Defendants demur on the ground Plaintiffs improperly allege two contradictory reasons 
for the buyer’s cancelation of the purchase. (Manti v. Gunari (1970) 5 Cal.App.3d 442, 449.  On 
the one hand, Plaintiffs allege the prospective buyers canceled because the buyer did not have 
financing.  On the other hand, Plaintiffs allege the buyer was persuaded by moving Defendants 
to purchase a more expensive house. At any, rate Plaintiffs have not alleged facts which 
implicate an intentional act by Mardel Defendants meant to harm Plaintiffs.    
 
 Plaintiffs have alleged sufficient facts to state a cause of action for interference.  
Plaintiffs do not have allege intent to harm on the part of Defendants.  Plaintiffs have only to 
allege intentional acts by Defendant designed to induce breach.  Plaintiffs alleged Defendants 
persuaded and convinced the buyer to purchase another home, while the buyer was under 
contract.  Defendants may flesh these allegations out during discovery.  
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  Plaintiffs have alleged the elements of the cause of action. The demurrer is therefore 
overruled.   
     
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 451, 452, and 453, Defendants request the Court to take 
judicial notice of the following: 

1. Exhibit A—Plaintiffs’ Amended Complaint, filed on April 26, 2019. 
2. Exhibit B—Plaintiffs’ Second Amended Complaint, filed on June 28, 2019. 

 
 The request for judicial notice is granted.  The Court takes judicial notice of these 
documents in the Court’s file.   

  

 9.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION FOR TRIAL PREFERENCE PURSUANT TO CCP 36 
FILED BY DOUGLAS LEE, DIANNE LEE 
* TENTATIVE RULING: * 
 
Granted.  Appear to set trial dates. 

 

  

10.  TIME:  9:00   CASE#: MSC19-01183 
CASE NAME: ALDRICH VS. COUNTY DISTRICT ATTORNEY 
HEARING ON MOTION TO SHOW CAUSE 
FILED BY PAUL ALDRICH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01374 
CASE NAME: SABOO VS. JUDIEH 
HEARING ON MOTION TO DETERMINE RIGHTS TO WITHHOLD FUNDS 
FILED BY SABOO, INC. 
* TENTATIVE RULING: * 
 
Pursuant to Civil Code §9412(b), the Court is not satisfied that sufficient facts are shown in the 
affidavit and counter-affidavit to make a determination. The hearing is therefore continued to 
September 9, 2019 at 9:00 AM in Department 33, at which time the parties shall produce other 
evidence, oral or documentary, to assist the Court in making the necessary determination.   
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12.  TIME:  9:00   CASE#: MSN19-1263 
CASE NAME: ERIC PORTER VS. CITY OF RICHMOND 
HEARING ON PETITION FOR RELIEF FROM GOVERNMENT CODE 945.4 
FILED BY ERIC PORTER, AIDEN PORTER 
* TENTATIVE RULING: * 
 
Continued to 10/17/19 at 9:00 a.m. per fax of counsel. 

 

  

13.  TIME:  9:01   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
             Defendants Mardel Realty and Loans, Inc. and Doris De Leon’s Motion to Strike is 
granted. 
 
  Pursuant to CCP §§ 435(b)(1) and 436, Defendants move to strike the following from 
the Second Amended Complaint: 
 

Item 1:  Paragraph 28, 8:19-23:  “Defendants, and each of them, through their 
willful and intentional fraudulent concealment engaged in malice, fraud, and 
oppression within the meaning of Civil Code section 3294.  Plaintiffs seek 
compensatory and punitive damages according to proof present at trial.   
 

 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   
 
  “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)   Plaintiffs failed to state a cause of action for 
fraudulent concealment.  There are no allegations to support punitive damages.   
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 451, 452, and 453, Defendants request the Court to take 
judicial notice of the following: 

1. Exhibit A—Plaintiffs’ Amended Complaint, filed on April 26, 2019. 
2. Exhibit B—Plaintiffs’ Second Amended Complaint, filed on June 28, 2019. 

 
 The request for judicial notice is granted.  The Court takes judicial notice of these 
documents in the Court’s file.   
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ADD-ON 

 

14. TIME:  9:02   CASE#: MSC19-00658 
CASE NAME: SALCEDO VS. ANDREWS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DARNELL ANDREWS, IDA ANDREWS 
* TENTATIVE RULING: * 
 

Defendants Darnell and Ida Andrews’ demurrer to the first amended complaint is 

sustained with leave to amend as the Plaintiff Veronica Salcedo (individually). Plaintiffs may 

file and serve an amended complaint by September 13, 2019.  

Plaintiffs (Veronica and her two minor children) sued Defendants for negligence from a 

motor vehicle accident. Defendants demurred to the First Amended Complaint as to Plaintiff 

Veronica Salcedo. Defendants did not demur to the claims brought by the minors, Gisele and 

Isabel Salcedo.  

The demurrer is based on a statute of limitations argument. Code of Civil Procedure 

section 335.1 states that there is a two year statute of limitations for actions for “injury to… an 

individual caused by the wrongful act or neglect of another.” The accident happened on March 

27, 2017, but the complaint was not filed until March 28, 2019. Based on the allegations in the 

FAC it is apparent that the complaint was filed after the two year statute of limitations applicable 

to Veronica Salcedo’s claims. Thus, Veronica Salcedo’s claim is untimely, unless there was a 

delayed accrual date or tolling.  

The Court sustained the demurrer to the complaint because Plaintiff did not allege facts 

showing tolling or delayed accrual. Plaintiff was given leave to amend to do so. The FAC adds 

the following allegations: “Defendants, wherein service of process was tolled because they were 

out of the State for at least one or more days when they were not able to be located through the 

exercise of reasonable diligence (e.g. driving, in an airplane, in a remote area, etc), and actively 

exercising reasonable diligence to locate them would have been unreasonable and/or 

impossible.” (FAC p.4 ¶ MV-2(f).)  

Code of Civil Procedure section 351 states in part, “if, after the cause of action accrues, 

[a person] departs from the state, the time of his absence is not part of the time limited for the 

commencement of the action.” As explained in Green v. Zissis (1992) 5 Cal.App.4th 1219, 

“[s]ection 351 tolls the running of the applicable statute of limitations during any period when the 

defendant is absent from the state. [Citations.] [¶] The tolling provisions of section 351 apply 

both to nonresident defendants who have never entered the state and to resident defendants 

who are temporarily absent from the state. [Citations.]” (Id. at 1222-1223.)  

Although mostly legal conclusions, the new allegations in the FAC do include the factual 

statement that Defendants were out of the state for at least one day. The time period when 

Defendants were out of the state is not alleged, but Plaintiff’s arguments suggest that they 
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intended to allege Defendants were out of state at some point during the two years following the 

accident. This fact could presumably be alleged in an amended complaint. Thus, the demurrer 

must be sustained with leave to amend because it appears likely that Plaintiff can allege that 

Defendants were absent from the state for at least one day in the two years following the 

accident.  

Defendants focus on Vehicle Code §17463, which applies in lieu of section 351 in certain 

circumstances and allows for tolling only upon a showing that the defendant could not be 

located through the exercise of reasonable diligence. Vehicle Code §17463 applies “when 

summons may be personally served upon a person as provided in Sections 17459 and 17460.” 

Sections 17459 applies when the vehicle is registered in this state and section 17460 applies if 

the defendant has a driver’s license issued from this state. Both of these sections may ultimately 

apply in this case, but the facts alleged in the FAC do not allow the Court to find that either 

section applies here. Therefore, on demurrer, the Court cannot apply Vehicle Code §17463.  

The Court notes that Hirsch v. Blish (1977) 76 Cal.App.3d 163 does not apply at this 

time because in Hirsch the parties agreed that section 351 did not apply and Plaintiff has made 

no such concession here. Similarly, Dovie v. Hibler (1967) 254 Cal.App.2d 673 does not apply 

at this time as it was undisputed in that case that  the defendant had a California driver’s license 

and a car registered in California. The parties’ arguments regarding the applicability of Hirsch 

and Wurnitsch v. Nordvik (1971) 14 Cal.App.3d 679 may be raised at a later date. 

 

 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=5a56e9bb-2ab3-42fe-ac30-0b445d4d5221&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5J6S-6RH1-66B9-854R-00000-00&pdcontentcomponentid=4867&pddoctitle=17460&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=b539k&prid=da2c76a5-a36f-4208-8be9-460a6e1acbf8

